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PART 1. The State Aids: a general perspective. 

The European Union has always paid attention to the organizational set-up of the 

European Single Market in terms of guaranteeing the fundamental aspects of the 

free and competitive economy. It has always considered this issue as one of the 

fundamental pillars of the Union, so much that it is largely included in Treaties 

that have been drafted year by year. The evidence of the importance given by the 

European institutions to this aspect can be detected mostly in the Treaty on the 

Functioning of the European Union, where a part of it is completely reserved to 

rules on competition (precisely Title VII of TFUE). Of course, it is possible to 

identify other parts of the above quoted Treaty in which the economic matter is 

mentioned: for example art. 3, Title I of TFUE which states that “the Union shall 

have exclusive competence in [...] the establishing of the competition rules 

necessary for the functioning of the internal market”1; and art. 120, Chapter 1, 

Title VIII which affirms that “Member States shall conduct their economic 

policies with a view to contributing to the achievement of the objectives of the 

Union [...]” and that “the Member States and the Union shall act in accordance 

with the principle of an open market economy with free competition [...]”2. In 

this general framework, State aids are defined as facilitations, under whichever 

form, allowed by States or through state resources to subjects that conduct 

economic activities in a determined market, providing them advantages that can 

                                                      
1 Cmp. art. 3, letter b), Treaty on the Functioning of the European Union (Consolidated Version), 26 October 2012, online: 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT.  

2 Op. ult. Cit., art. 120, Chapter 1, Title VIII. 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influence trades and distort, or threaten to distort, competition.3
 
The rules on 

competition are also related to State aids and their principal scope is to protect 

competition and to guarantee that between businesses it should not be falsified 

from aids that turn in favour of specific firms or specific productions. These types 

of supports are incompatible with the internal market, but there are exceptions in 

which businesses can grantee of these measures. In the Treaty is stressed the 

distinction between aids that are de iure compatible with the internal market and    

aids that are exposed to the evaluation of their compatibility within the internal 

market by the Commission. With respect to the first group, as affirmed in art. 

107, of Section 2, Chapter 1, Title VII of TFUE, aids directly compatible are 

those “having a social character, granted to individual consumers”4 and those 

used “to make good damage caused by natural disasters or exceptional 

occurrences”5. Concerning the second group, aids have “to promote the economic 

development of areas where the standard of living is abnormally low or where 

there is serious underemployment, and of regions referred to art. 349”6 and “to 

promote the execution of an important project of common European interest or 

to remedy a serious disturbance in the economy of a Member States”7. They also 

have “to facilitate the development of certain economic activities or of certain 

economic areas, where they do not adversely affect trading conditions [...]”8 and 

“to promote culture and heritage conservation [...]”9. At last, the Council can 

specify, on a proposal from the Commission, other categories of aid that could 

                                                      
3 Cmp. Paragraph 1, art. 107 of TFUE. 

4 Op. ult. Cit., letter a), par. 2, art 107 (ex. art. 87 of TEC), Section 2, Chapter 1, Title VII.  

5 Ivi., letter b). 

6 Ivi., letter a), par. 3.  

7 Ivi., letter b).  

8 Ivi., letter c).  

9 Ivi., letter d). 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be included in this second group.10 Clearly, the Commission plays an important 

role in this field. It has a wide discretional power in evaluating the compatibility 

of State aids and simultaneously exercises an effective control power on them 

through the so called “obligation of preventive notice”. We can detect these 

powers in art. 108 of TFUE, which states that “the Commission shall be informed 

[...] of any plans to grant or alter aid”11 and “if it considers that any plan is not 

compatible with the internal market [...] it shall decide that the State concerned 

shall abolish or alter such aid within a period of time to be determined by the 

Commission”12. If the State concerned does not adapt with the decision within 

the time provided by the Commission, the Court of Justice of the European Union 

can be involved, as it is also permitted by art. 258 of the Treaty.13 Although this 

rigid regulations, there are aids that do not require the obligation of preventive 

notice. This is the case of those supports specified by Regulation n° 651/2014 

(ex. n° 800/2008) and by Regulation n° 1407/2013 (ex. n° 1998/2006). The first 

Regulation implies a presumption of compatibility with the internal market and 

the State has only to communicate its program to the Commission within 20 

working days. Aids included in this Regulation are those that are in favour of 

small and medium firms, research and development, safeguard of environment 

and occupation and education.14 The second Regulation concerns the so called 

“de minimis aids”. These ones imply a minimal amount of resources and for this 

reason do not correspond to the definition of art. 107 and do not have to be 

                                                      
10 Ivi., letter e). 

11 Cmp., paragraph 3, art. 108 (ex. art. 88 of TEC), Section 2, Chapter 1, Title VII of TFUE.  

12 Ivi., paragraph 2 and 3.  

13 Ivi., art. 258 (ex. art. 226 of TEC) states that “if the Commission considers that a Member State has failed to fulfil an 

obligation under the Treaties, it shall deliver a reasoned opinion on the matter [...]. If the State concerned does not comply 

with the opinion within the period laid down by the Commission, the latter may bring the matter before the Court of Justice 

of the European Union”.  

14 Cmp. n. 1, Regulation n° 651/2014, 17 June 2014 (ex. Regulation n° 800/2008, 6 August 2008). 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communicate to the Commission both in a preventive and successive way.15 In 

this paper, it has not been possible to analyse completely all aspect of aids’ 

legislation, because of its extent and complexity, but there have been mentioned 

the most peculiar issues of this argument, that is generally in continuous 

development. This tendency is due to the fact that the European Commission, as 

stated in its Communication on EU State Aid Modernization, “in a changing 

world, is targeting its policies at making Europe a smart, sustainable and 

inclusive economy”16 in line with the times and the best resource through which 

it is able to achieve this aim is the Single Market.17 Creating an efficient Single 

Market requires various instrument: one of these is an updated competition 

policy, involving consequently the control of State aids.18 The Commission, in 

order to create a more innovated legislation on aids and bearing in mind that the 

current complexity of its rules as well as its procedural framework represent a 

challenge to State aid control19, has roughed out a reform strategy, in which this 

sector is included (the Europe 2020 strategy) and whose porpoise is basically its 

modernization. State aids’ modernization provides 3 principal objectives. Firstly 

“to foster sustainable, smart and inclusive growth in a competitive internal 

market”20 through facilitating the procedure on those aids that aspire in detail to 

resolve market’s deficiencies and to promote targets of common interest21. 

Secondly “to focus Commission ex ante scrutiny on cases with the biggest impact 

                                                      
15 Cmp. Regulation n° 1407/2013, 18 December 2013 (ex. Regulation n° 1998/2006, 15 December 2006).  

16 Cmp. Part 1 of Introduction, Communication from the Commission to the European Parliament, the Council, the European 

Economic and Social Committee and the Committee of the Regions, EU State Aid Modernization (SAM), COM(2012) 209 

final, Brussels, 8.5.2012.  

17 Ivi., Part 2 of Introduction.  

18 Ivi.  

19 Ivi., Part 6 of Introduction.  

20 Ivi., Part 8 of Introduction.  

21 See website of the Italian Ministry of Foreign Affairs, Italian Permanent Delegation in Brussels, section on State Aids.  
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on internal market [...]”22 through a potential revision of the principal Regulations 

on State aids, in order to extent the Regulation on exemption to other categories23. 

Thirdly “to streamline the rules and provide for faster decisions”24 through a 

better illustration of aid’s concept and a possible reform of its procedural 

Regulation25. As before, we cannot totally examine all the aspects of 

modernization in this place, but it is explicitly evident how much complex this 

issue is and also how much relevance it holds in our European economy and in 

our European Single Market. As mentioned in previous lines, this is a field 

transforming itself repeatedly and that has to be adapted, shaped and innovated 

in parallel with economic and structural changes, in order to face new challenges 

in the best way possible and in every sector of our European Single Market. In 

the following part, it will be analysed one sector in which aids are evolving 

continuously: the aids in the banking sector.  

 

PART 2. The State Aids in the banking sector. 

2.1. The European response to 2008’s financial crisis and the previous 

Banking Communications. 

The financial crisis of 2008 shocked completely the European economy and 

created disorders all over Member States. The financial market’s crisis gave birth 

to a phase of general panic, in which a massive support from States to banking 

sector could be detected, endangering to compromise the structure of the 

                                                      
22 Cmp. Part 8 of Introduction, Communication from the Commission to the European Parliament, the Council, the European 

Economic and Social Committee and the Committee of the Regions, EU State Aid Modernization (SAM), COM(2012) 209 

final, Brussels, 8.5.2012.  

23 Op. ult. Cit., website of the Italian Ministry of Foreign Affairs.  

24 Op ult. Cit., Communication from the Commission to the European Parliament, the Council, the European Economic and 

Social Committee and the Committee of the Regions, EU State Aid Modernization (SAM), COM(2012) 209 final, Brussels, 

8.5.2012.  

25 Op. ult. Cit., website of the Italian Ministry of Foreign Affairs.  
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European financial market. Facing this framework, the Commission’s 

intervention was absolutely necessary, in order to regulate this trend and to limit 

damages. These tasks assumed by the Commission found actualization in a rapid 

adoption of a temporary and derogatory normative, composed by apposite 

Communications, that clarifies procedure of application of the rules on aids in 

the contest of crisis. Precisely, the Commission adopted, between October 2008 

and July 2009, four Communications concerning the application of rules on the 

State aids for the financial sector26, and in December 2008, a Communication 

relative to the aids for the real economy.27 The approach of the Commission in 

this field was prudent, both to avoid the consequences derived by the so-called 

“crowd out effect”, an economic theory stating that rises in public sector 

spending drive down, or even eliminate, private sector spending, and to avoid the 

contamination of the Commission’s rigorous decisional practice regarding aids 

destined to firms in difficulty.28 It is interesting to notice that, even though this 

general caution, the Commission’s practice, during the most difficult crisis’ 

challenges for the banking sector, was adapted to the various and variable stages 

of the crisis. For example, in the first stage of the crisis, its intervention was 

addressed to a real banking rescue; in the second stage it was addressed to assure 

the flow of loans and in the third one it was addressed to intervene on banks’ 

toxic activities. Of course, the abovementioned Communications, called also 

“Banking Communications”, are composed by specific rules that have to be 

applied on the banking framework. Rules specified, in their general aspect in art. 

                                                      
26 Communication of Commission: Banking Communication, October 13, 2008, in GUCE C 270 October 25, 2008. 

Recapitalisation Communication, September 5, 2008, in GUCE C 10, January 15, 2009. Impaired Assets Communication, 

February 25, 2009, in GUCE C 72, March 26, 2009. Restructuring Communication, July 23, 2009, in GUCE C 195, August 

19, 2009.  

27 Communication of Commission: December 17, 2008 in GUCE C 16 of January 22, 2009.The effectiveness of the temporary 

framework was expected until December 31, 2010. The European Commission, with a Communication of December 1
st

, 

2010, considered necessary extend until December 31, 2011, some measures. December 1
st

, 2010, in GUCE C 6, January 11, 

2011.  

28 The accuracy of the Commission in subject matter come to light in the orientation of 2004, commit to the firms in 

complication.  
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87 of TEC (now letter b), paragraph 3, art. 107 of TFUE) and that are also 

indicated by the Communication dated October 13th
 
, which reminds to Member 

States the potentiality of the general regime already existing concerning the issue 

of State aids, but it also pays attention to the “ad hoc” intervention and 

distinguishes the different types of public measures that can be used to support 

banks: concession of guarantees to cover passivity, recapitalization; supervised 

liquidity and other forms to support liquidity. As said in the first part of this paper, 

in a changing world economy, the role of the Commission is to continue 

improving aids legislation, in order to better face different challenges that could 

be present in the next future, and this is what the Commission has done in the 

banking sector.  

2.2. The new Banking Communication. 

The Commission has updated, year by year, its Communications due to the 

remarkable instability of the financial market and due to the uncertainty of the 

economic perspectives. These aspects would justify the maintenance and the 

repeated waiver of the measures supporting the sector above quoted, with the 

general objective to reach financial stability bearing in mind the reduction of 

competition’s distortions between banks and Member States. The 1st
  

August 

2013 entered into force the New Communication of the European Commission 

about the State aids supporting Banks in the financial crisis background. The so-

called ‘New Banking Communication’ takes the place of the previous one (in 

2008) and provides also additional rules in the field of reorganization and 

treatment of decayed activities.29 Its new rules are based on the experience of 

Commission with Banking rescues and have the aim of reaching an adequate 

‘level playing field’ among professionals.30 This regime is not included in the 

                                                      
29 Cmp., Von Bonin A., New rules on State aid to banks, July 2013, pag.1, in 

http://www.freshfields.com/uploadedFiles/SiteWide/Knowledge/36418.pdf.  

30 Cmp., Desai S. K., State aid – new rules for financial institution during the crisis, Mayer Brown Legal Update, August 

2013, pag.1, in http://www.mayerbrown.com/STATE-AID-New-rules-for-financial-Institutions-during-the- crisis-08-01-

2013/. 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revision of General Orientation about the rescue and the reconstruction of 

businesses in difficulty, but is created as a distinct normative legislation. The 

more important changes that the new regime produces regarding the previous 

one, are the following: 

 a) strengthening the requirements of burdens sharing from banking investors;    

b)  more efficient restructuring procedure; 

 c)  new previsions in matter of aids of Liquidity.  

 2.2.1. The Burden-Sharing.31 

As stated in comma 15 of the 2013’s Communication, “the crisis 

Communications clearly spell out that even during the crisis the general 

principles of State aid control remain applicable. In particular, in order to limit 

distortions of competition between banks and across Member States in the single 

Market and address moral hazard, aid should be limited to the minimum 

necessary and an appropriate own contribution to restructuring costs should be 

provided by the aid beneficiary. The bank and its capital holders should 

contribute to the restructuring as much as possible with their own resources32, 

State support should be granted on terms which represent an adequate burden-

sharing by those who invested in the bank”.33 The financial stability must be 

obtained through a reinforced ‘burden- sharing’ where shareholders and ‘wolfs 

at the door’ (or creditors) of banks are called to contribute to the support of these 

establishments, before asking for public funds. The minimum requirement for 

burden-sharing should be in this field increased and before giving to a bank any 

type of reconstruction aid, all the measures that generate capital should be out of 

                                                      
31 The normative of Burden-Sharing has been into force until 2015. Now it has been substituted by the new normative of Bail-

In by January 2016.  

32 See e.g. Restructuring Communication, point 22.  

33 See Official Journal of the European Union C 216/3, 30 July 2013.  
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stock. Moreover, the repartition of burden-sharing have to be respected 

regardless of bank’s initial solvency. All Member States should guarantee that 

shareholders and junior capital holders arrange for the required contribution or 

establish the necessary legal framework for obtaining such contributions.34 “In 

principle, the application of measures to limit distortions of competition depends 

on the degree of burden-sharing, and also takes into account the evolving level 

of burden-sharing of aided banks across the Union. All other matters being equal, 

enhanced burden-sharing therefore implies a reduced need for measures 

addressing competition distortions. In any event, measures to limit distortions of 

competition should be calibrated in such a way so as to approximate as much as 

possible the market situation which would have materialised if the beneficiary of 

the aid had exited the market without aid”.35 

2.2.2. Restructuring Procedure. 

Comma 21 of the Communication states that “whilst it is necessary to retain 

certain support facilities for banks so as to address continued turmoil on the 

financial markets, certain procedures and conditions should be improved and 

further developed. It is also necessary to pursue the process of aligning the legal 

framework to market evolution, which started in June 2010 with the increase of 

the guarantee fee and continued with the 2010 Prolongation Communication”.36 

The most important innovation of the new Banking Communication, regarding 

restructuring procedure, is that banks will not be able to receive measures of 

“recapitalisation and impaired asset” without the Commission’s preliminary 

authorization of their plan. This practice re-present a real turning point from the 

previous Communication. Earlier, banks could receive aids before the final 

                                                      
34 Ivi, 216/4, 30 July 2013.  

35 Ivi.  

36 That Communication sets out the requirement to submit a restructuring plan for all banks benefitting from State support in 

the form of capital or impaired asset measures, independent of the aid amount. See Official Journal of the European Union, 

C 216/4, 30 July 2013.  
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approval of the Commission. Nowadays instead, it is a discretional decision of 

the Commission that allows States to grant aids on a temporary basis, only if they 

are necessary for the financial stability.  

 

2.2.3. Aids to Liquidation. 

Part 6 of the Communication defines general principles that have to be apply in 

case of liquidation. Member State should encourage the exit of the so-called 

“non- viable” players, paying attention that this process preserves financial 

stability. Because of the specificities of credit institution and in the absence of 

ordinary resolution of these, State aids adopted to fulfil this objective may be 

consider compatible aids within a limited period of time and through instruments 

detected by Member States. Furthermore Member States should limit the amount 

of aid to the minimum necessary. In order to control the correct application of 

these aids, Member States must provide a plan for the liquidation of the 

institution and the Commission will verify if it respects the requirements on 

burden-sharing and if it is conceived to remove moral hazard and other 

competition concerns.37 

PART 3. Case Study.  

3.1. Monte dei Paschi di Siena. 

In 2008, the Italian Government introduced instruments in favour of banks 

recapitalization through the subscription of capital’s rises and special banking 

obligations, so-called “Tremonti bonds”, that have been used also by Monte dei 

Paschi di Siena during 2009. In October 2010, the results of the Commission’s 

stress test on 71 banking institutes, recommended that banks had to strengthen 

their capital and, where necessary, reaching this objective through the public 

                                                      
37 See Official Journal of the European Union, C 216/10, 30 July 2013.  
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support of the Member States. The following formal Recommendation adopted 

by the European Banking Authority (EBA) in 2011, based on the stress test 

abovementioned, stated that the national authorities should request to banks to 

reinforce their patrimonial positions, in order to face the systemic risk created by 

the sovereign debt’s crisis. According to the previous EBA’s directive, Monte 

dei Paschi di Siena presented a restructuring plan, that provided for interventions 

on capital, optimization and transfer of assets. Unfortunately this plan was 

unsuccessful, but a Council’s decision permitted to national government to 

support banks in case that plans would not be able to guarantee the requested 

patrimonial levels. For this reasons, the Italian Government introduced only for 

MPS new financial instruments, so-called “Monti bonds”.38 These bonds allowed 

a maximum amount of 2 milliards/euro; they had to be used also to substitute the 

previous bonds with the new ones and provided for a new paying mechanism for 

bonds. The Commission recognized the compatibility of this instrument with the 

discipline of States aids and approved the Italian intervention in order to 

guarantee the Italian financial stability. Nevertheless, the final authorization from 

the Commission required the presentation of a restructuring plan. MPS provided 

it in June 2013, but it was judged too weak regarding the managers’ fees, cutting 

cost and creditors’ issue. Afterwards MPS presented a new restructuring plan, in 

October of the same year, which presented four important points: firstly a capital 

rise of 3 billions/euro; secondly a refund of 3 milliards/euro of Monti bonds; 

thirdly other measures to contain costs and fourthly a fixed fee for managers not 

over half billions/euro. The European Commission recognized on the 27th
  

of 

November 2013 the compatibility of this plan with the rules of the European 

Union regarding discipline of States aids. Nowadays the reconstruction of Monte 

dei Paschi di Siena has to be discussed because of the new normative of Bail-In, 

entered into force in January 2016.  

 

                                                      
38 See d.l. 95/2012.  

 



 12 

BIBLIOGRAPHY 

D.L. 95/2012.  

EUROPEAN UNION COMMUNICATION from the Commission to the 

European Parliament, the Council, the European Economic and Social 

Committee and the Committee of the Regions, EU State Aid Modernization 

(SAM), COM(2012) 209 final, Brussels, 8.5.2012.  

COMMISSION’S COMMUNICATION on the application, from 1st
 
August 

2013, of States aid rules to support measures in favour of banks in the context of 

the financial crisis (Banking Communication).  

DESAI S. K., State aid – new rules for financial institution during the crisis, 

Mayer Brown Legal Update, August 2013.  

Official Journal of the European Union, 30 July 2013.  

REGULATION n° 1407/2013, 18 December 2013 (ex. Regulation n° 1998/2006, 

15 December 2006).  

REGULATION n° 651/2014, 17 June 2014 (ex. Regulation n° 800/2008, 6 

August 2008.  

TFUE, Treaty on the Functioning of the European Union (Consolidated Version), 

26 October 2012.  

VON BONIN A., New rules on State aid to banks, July 2013.  

ITALIAN MINISTRY OF FOREIGN AFFAIRS, Italian Permanent Delegation 

in Brussels.  

 

 


